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TO: The Chair and Members of the Development Control & Regulation Committee 
FROM: The Executive Director - Economy and Infrastructure 

UPDATES  
 

Agenda Item 6 (Pages 7 – 105 of the Agenda Pack) 

APPLICATION CA10/51 – APPLICATION TO CORRECT THE REGISTER – CL78 GRASMERE COMMON  

Sent by Hugh Craddock on 11 January 2023 

Dear commons registration team 

We see that application CA10/51 is tabled to be considered by the development control and regulation 
committee on Tuesday next week.  We have some concerns about the paper, and would be grateful for a 
swift reply so that we can consider whether to ask for further comments to be placed before the 
committee.  Unfortunately, we do not seem to have received notice of meeting as is usual where we have 
made representations. 

As a preliminary, we are very grateful for the team’s research which established the prior application of 
this society to register White Moss Common.  It is humbling that the team found what the society itself 
was unaware of. 

Turning to the report, firstly the report distinguishes in several places the ‘provisional register map’ and 
the ‘final register map’ (see for example, para.4.4 and 7.2).  I do not understand what is meant by these 
two terms.  Prior to the commencement of Part 1 of the 2006 Act in Cumbria, regulations under the 1965 
Act provided only for a provisional register map (see the Commons Registration (General) Regulations 
1966 (SI 1966/1471), r.4(4) and Pt.III).  It seems that no provision was ever made that the ‘provisional 
register map’ should become a final register map.  Under Part 1 of the 2006 Act, the map is simply a 
register map (see the 2014 Regulations, r.9). 

Thus in para.4.4 of the report, it is not clear what is meant where it is stated that the applicant claims: 

that the provisional registration map is correct as it does not include the Application 
Land and is true to the plan attached to the National Trust Application  

The only register map which we have seen in connection with the application is what the applicant 
describes in the supporting evidence as ‘Commons Registration Services Legal Map’, and which appears 
to be an extract from the latest edition of the register map.  The society believes it has a copy of that 
register map (courtesy of Natural England, which was acquired by Geodata as part of the Countryside 
Agency information-gathering exercise in preparation for the implementation of Part I of the Countryside 
and Rights of Way Act 2000).  The map lacks any endorsement which was required under r.19 of the 
General Regulations, and does not contain any note of the edition number (it is attached to a hanging tag 
numbered 225, and 225 is endorsed in pencil in the top right corner).  Is this the ‘final register map’ to 
which the report refers please, and if so, what was the ‘provisional register map’ which purported not to 
show the application land?  Para.4.6 of the report implies that the provisional register map is in fact the 
(National Trust’s) application map, but conflicts with the first sentence of para.4.4, which suggests 
otherwise. 

Secondly, at para.4.19, the committee is advised that it would not be unfair (for the purposes of s.19(5)) 
to grant the application.  However, I can see nothing in the report which addresses our argument that the 
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application land is intrinsically, historically and in practice part of the common, and that numerous 
commoners have registered their rights of common in reliance on what the register shows.  Those 
commoners will be deprived of their property rights in relation to the application land.  The deprivation 
will be slight, but it should not be ignored entirely.  In the report (para.4.9), it is stated that the society 
was asked: 

to provide specific evidence as to which commoners may have relied upon the 
register of common land and might suffer detriment if the Application Land was 
removed from the register. 

We addressed that invitation in our email of 20 May 2021.  In our view, the authority overlooks that the 
s.19(5) test creates a threshold of unfairness ‘by reason of reliance reasonably placed on the register by 
any person or for any other reason’ (italicisation added), and the removal from the register of what is 
obviously part of the common would give rise to unfairness both because of such reliance and because of 
the deprivation of commoners’ property rights.  In our view, this aspect ought also to be addressed in the 
memorandum to the report at p.14 (‘Implications/Human Rights’). 

Finally, in para.4.14, final sentence, the applicant is quoted as stating that: 

it would be unfair to correct any mistake in the register as the Applicant had placed 
reliance on the local authority search result when he acquired the property.  

While this is indeed what is said in the applicant’s letter date 1 June 2022, it does appear to reflect a 
misunderstanding, because the application is intended to make a correction to a mistake.  Should this not 
be acknowledged? 

regards 

Hugh 

Hugh Craddock 
Case Officer 
Open Spaces Society 
25a Bell Street 
Henley-on-Thames 
RG9 2BA 
 

Reply to Hugh Craddock from Louise Maving on 11 January 2023 

Dear Hugh 
 
Thank you for your email of this morning.   
 
You have not received notice of the meeting as we do not as a rule inform people who have sent 
representations unless they have a legal interest in the land. 
 
Thank you for your comment re our research which established the prior application 77 by the OSS to 
register White Moss Common.  As stated in the report, it was the discovery of this application, the 
accompanying plan of White Moss Common and the correspondence within, that was instrumental in our 
recommendation to reject the Applicant’s request to deregister the Application Land.   
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The provisional registration maps (or 1st edition maps) were the first maps produced.  At some point in 
the 1970’s, we are not sure when exactly, the 2nd edition maps were created when the County of Cumbria 
was established.  These maps were created by Cumbria County Council and the 1st edition maps were 
archived.  From that point the 2nd edition maps became the definitive legal maps.   You are correct that 
the maps lack any endorsement which was required under r.19.  That was a mistake that was made when 
they were created. 
 
You are correct in noting that there is a mistake in paragraph 4.6.  It should read: 
 
‘As evidence the Applicant submitted extracts from the ‘original 1960’s map to register the common’ (this 
extract is from the National Trust Application number 220), the Commons Registration Service Legal Map 
and a screen grab from Commons registration GIS, software map, showing the Application Land and part 
of CL78 Grasmere Common.’ 
 
At para 4.19, the committee is advised that it would not be unfair (for the purposes of s.19(5)) to grant 
the application.  You are correct that there is nothing in the report which addresses your argument that 
the application land is intrinsically, historically and in practice part of the common, and that numerous 
commoners have registered their rights of common in reliance on what the register shows.  We agreed 
that the application land is part of the common but you were unable to provide any evidence that any 
commoners would be affected.    Also, although we received representations from local residents 
concerned about the landscape, there were none from commoners.  Therefore we had no evidence that 
commoners would be adversely affected.  For this reason we did not go into the matter in detail in our 
report.  We do not agree that this aspect ought also to be addressed in the memorandum to the report at 
p.14 (Implications/Human Rights).  Also, as we are recommending to reject the application no 
commoners would be adversely affected in any case. 
 
As stated earlier, the discovery of the original OSS application, appears to us as convincing evidence that 
the whole of White Moss Common should have been registered as part of Grasmere Common and we 
have concentrated on that in the report. 
 
Finally, as to paragraph 4.14, final sentence, the applicant is quoted as stating in his letter of 1 June 2022 
that: 
 
‘It would be unfair to correct any mistake in the register as the Applicant had placed reliance on the local 
authority search result when he acquired the property.’ 
 
You are quite right to point out that this should have read: ‘It would be unfair to NOT correct any mistake 
in the register etc.’  We believe this was a typo in the Applicant’s letter that was carried over into the 
report and we are happy to correct this. 
 
Thank you for your comments on the report.  If you are agreeable we can put your comments on an 
Update Sheet along with my response and this can be made available to members prior to the meeting. 
 
I look forward to hearing from you. 
 
Kind regards 
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Louise 
Louise Maving 
Commons  Officer 
Commons Registration 
Economy and Infrastructure 
 

Email reply from Hugh Craddock to Louise Maving on 12 January 2023 

Hi Louise 

Thank you for your very swift and full reply to yesterday’s email — I very much appreciate the quick 
response. 

As you suggest, please include our correspondence in the update sheet. 

regards 

Hugh 

Hugh Craddock 
Case Officer 
Open Spaces Society 
25a Bell Street 
Henley-on-Thames 
RG9 2BA 

 

Agenda Item 8 (Pages 125 – 254 of the Agenda Pack) 

 
HIGHWAYS ACT 1980 SECTION 118A - REQUEST TO EXTINGUISH UNRECORDED PUBLIC FOOTPATH AT 
BAYLEY/BAILEY LANE GRANGE OVER SANDS: DISTRICT OF SOUTH LAKELAND 

Network Rail’s written rebuttal to the Executive Director’s recommendation to the Development 
Control and Regulation Committee received on 12 January 2023 18:20hrs 
 

1. INTRODUCTION 
 
1.1. On 13th August 2019 Cumbria County Council (“the Council”) approved the making of an order 

promoted by Network Rail Infrastructure Limited (“Network Rail”) under Section 119A of the 
Highways Act 1980 and Section 53A(2) of the Wildlife and Countryside Act 1981 to divert the public 
footpath crossing off the Bailey Lane Level Crossing (“the Crossing”). The Development Control 
and Regulation Committee (“the Committee”) approved the making of the order however due to 
the objections received the order could not be confirmed by the Council and was submitted to the 
Secretary of State for determination. Following a public inquiry, held in November 2021 and 
January 2022 the Inspector’s decision, dated 5th September 2022, concluded the order should not 
be confirmed (“the Order Decision”). 
 

1.2. As a result of the Order Decision, Network Rail applied to the Council on 4th November 2022  for a 
Rail Crossing Extinguishment Order under s118A of the Highways Act 1980 (“the Application”) over 
the Crossing.  
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1.3. On 9th January 2023 Network Rail received a copy of the recommendation from Angela Jones , 

Executive Director, (“the Recommendation”) to the Council’s Committee to reject the Application 
on the grounds “…that the evidence provided does not support a recommendation that it is 
expedient in the interests of safety of members of the public to extinguish the aforementioned 
crossing.” 

 
1.4. Network Rail is disappointed by the Recommendation and that it focuses on the Order Decision 

and not the new Application on its own merits which does specifically address the Inspector’s 
decision. 

1.5. In addition following the publishing of the Recommendation on Monday 9th January, Network Rail 
had been given only 3 days in which to draft and submit its oral submission and prepare this 
written rebuttal for the Committee’s consideration prior to making its decision at the hearing. 

 
1.6. Network Rail’s Victoria Bentley, Liability Negotiations Adviser, intends to appear at the Committee 

hearing on 17th January 2023 to present and support the case for the level crossing closure.  
 

1.7. Network Rail requests that this written rebuttal is provided to the Committee in advance of the 
hearing in order to aid the Committee’s decision making. Should the Committee be unable to fully 
digest the contents of this written rebuttal in advance of the hearing Network Rail requests that 
any decision making is deferred to the next Committee sitting date to allow time for a fully 
informed decision and raise any further questions to Network Rail on this critical public safety 
issue.  

 
2. NEW EVIDENCE PRODUCED BY NETWORK RAIL 

 
2.1. The Executive Director stated in paragraph 8.5 of the Recommendation that “In my opinion 

Network Rail has not provided any new relevant evidence that was not already available at the 
Public Inquiry…”. New evidence has been provided by Network Rail which specifically addresses 
the Inspector’s recommendation and is set out in further detail below. 

 

2.2. The Executive Director’s Recommendation at paragraph 8 is critical of Network Rail not 
implementing all of the Inspector’s recommended safety improvements. 
 

2.3. The Inspector made the conclusion that several measures, if all are implemented in combination, 
could have the capacity to reduce the residual risk at this crossing. Such resultant risk, in the 
Inspector’s opinion, would be acceptable in public safety terms and could be an improvement on 
the situation that pertained in August 2017. It therefore follows and based upon the Inspector’s 
Order Decision that if one of the measures is not implemented then the risk would not be reduced 
to an acceptable level at the Crossing.  

 

2.4. The collective mitigation measures referenced in the Order Decision have now been thoroughly 
assessed by Network Rail. This was carried out by the Impact Risk Assessment Report dated 3 
November 2022 (“the Risk Assessment”) which was submitted with the Application. The Risk 
Assessment, is new evidence, and it was provided in addition to the existing safety case that had 
already been accepted by the Council. This new Risk Assessment concluded that the collective risk 
mitigation achieved by the measures recommended by the Inspector is minimal and they would 
not reduce the risk sufficiently.  

 
2.5. The public safety risk issues identified at this site have been proven as high risk. Network Rail is 

required, under statute,  to mitigate these to As Low As Reasonably Practicable (“ALARP”). The 
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new Risk Assessment, concludes that even after considering the Inspector’s recommendations, 
significant risk to the public remains and the public would be put at unacceptable risk if the 
crossing were to reopen. 

 

2.6. As highlighted in the Application and for the Committee’s benefit, Network Rail considered all the 
safety measures referenced by the Inspector and these were subsequently considered in the new 
Risk Assessment in turn below to illustrate why the measures proposed will not make the Crossing 
safe. 
 

2.6.1. Sighting and Line Speed-  If the line speed was to be reduced to 40mph (a reduction in line 
speed of 10mph) a vulnerable user would not have sufficient time to reach a point of safety 
once they have started crossing and upon seeing a train. To provide sufficient sighting at the 
crossing for all users the line speed would need to be reduced to 30mph. Reducing to this 
speed could have an operational impact on the working timetable. In addition significantly 
reducing line speed could introduce additional risks at the crossing with users perceiving the 
train to be travelling slower than it is and trying to cross with insufficient time or believing 
the train is stopping to allow them to cross. 

 
2.6.2. Whistle boards – whistle boards could be reinstated, however, these rely on the public being 

able to hear the horn sounded by the driver on approach to the crossing.  Whistle boards rely 
on the driver sounding the horn at the correct point, if the horn is sounded early there is a 
greater chance that it won’t be heard at the crossing, if the horn is sounded late the warning 
time will not be sufficient for a crossing user to traverse the crossing safely. In addition, as 
part of Network Rail’s long term level crossing strategy we are looking to remove whistle 
boards at level crossings by way of closure, or technology where closure is not possible, due 
to the limited safety mitigation they provide at the crossing.  

 
2.6.3. Straightening the Deck- The Inspector’s recommendation to straighten the deck is immaterial 

in terms of reducing time to traverse the crossing and would also not improve sighting for 
users at the crossing.  A wider deck could be put in place at the crossing negating the 
requirement for two decks. A widened deck allows more people to enter the crossing area 
but a single gate (designed to limit too many people entering upon the deck) prevents a large 
group of users exiting the crossing within the required warning time should a train approach. 
A wider deck would also present an additional risk as widening the gates would likely 
encourage different types of users to use the crossing such as motorbikes and other 
mechanised vehicles.  

 
2.6.4. Additional Signage- Following research undertaken by the Rail Safety and Standards Board 

an exercise at level crossings has taken place to reduce signage as increased signage can cause 
confusion and therefore Network Rail would not support implementing additional signs. The 
Inspector suggested a sign to read “If you can see a train, do not start to cross” this implies 
that if you can’t see a train it is safe to cross, this has been found not to be appropriate signage 
for any level crossing. Furthermore, signage is the lowest form of control of the risk hierarchy 
for members of the public due to the ineffectiveness of signs for all level crossing users. 

 
2.7. If we were to take forward the several measures referenced by the Inspector to increase the 

number of measures listed above, we would be using outdated and unsuitable practices at this 
time for level crossings and ones that provide incredibly limited safety mitigations, if any at all. As 
set out above not all of the mitigations would reduce the risk at the Crossing therefore collectively 
would not meet the Inspector’s opinion to apply the mitigations to make the Crossing safer and 
not to the required level of mitigation to reduce risk to ALARP. 
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2.8. Finally, it is incredibly important to note that each measure referred to is still reliant on human 
behaviour. Due to the crossing type and the users traversing, notably a higher than usual number 
of vulnerable users, Network Rail cannot responsibly reopen this level crossing based on previous 
incidents when the crossing was in use by the public.  

 

3. JR CHALLENGE   
 
3.1. Following the Order Decision, Network Rail conducted an analysis to consider whether a Judicial 

Review should be pursued. A decision was made not to pursue a Judicial Review on this occasion 
and that a more appropriate, cost effective and timely option would be to submit a new 
application that would specifically address the measures raised by the Inspector. 
 

3.2. The application must be considered independently and on its own merits from the Order Decision. 
Network Rail’s decision not to JR the Order Decision should not have any bearing on whether this 
application is to be approved or not. 

 

4. CONCLUSION 
 
4.1. Network Rail strongly disagrees with the Executive Director’s recommendation that the 

Application should be rejected. Network Rail asks the Committee to independently consider the 
Application and the new evidence provided by Network Rail in the new Risk Assessment and agree 
to make the Order in the interests of public safety.  

 

4.2. Network Rail is under a legal obligation to protect its passengers, the public and its workforce and 
to reduce risk at the level crossing so far as is reasonably practicable. All other means of making 
the Bailey Lane Level Crossing safe to comply with Network Rail’s duty under the Health and Safety 
at Work Act 1974 have been robustly assessed and deemed impractical. 

 

4.3. It is therefore Network Rail’s position that the Bailey Lane Level Crossing would remain unsafe for 
public use should it be reopened. Despite a plethora of safety mitigation measures and 
improvements both previously installed and those recommendations made by the Inspector being 
assessed following the Inspector’s Order Decision, Network Rail cannot, in the foregoing context, 
make the Bailey Lane Level Crossing safe. 

 
4.4. Network Rail urges both Council and the Committee to agree to continue supporting the closure 

of the crossing particularly when there is a suitable alternative route close by which does not 
involve users crossing the operational heavy railway. 

 

Lucy Jordan 

Head of Safety, Health and Environment – North West Route-  

Network Rail Infrastructure Limited 

12th January 2023  

 


